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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BOARD

at its office in Washington, D.C
on the 13th day of My, 1992

BARRY LAMBERT HARRI S,
Acting Adm ni strator,
Federal Aviation Adm nistration,
Conpl ai nant,
V. SE- 9990
PETER PUGSLEY,

Respondent .

CPI Nl ON AND ORDER

The respondent has appealed fromthe oral initial
deci sion Adm nistrative Law Judge Joyce Capps issued in this
proceedi ng on Decenber 4, 1989, at the conclusion of an
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evidentiary hearing. By that decision the |aw judge affirned
an order of the Adm nistrator suspendi ng respondent's

commercial pilot and flight instructor certificates for sixty

'An excerpt from the hearing transcript containing the initia
decision is attached.
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days® on all egations that he violated section 91.9 of the
Federal Aviation Regulations ("FAR'), 14 C.F.R Part 91,° as
a result of his operation, as pilot in command, of an
aircraft which the Adm nistrator alleges to have crashed due
to fuel exhaustion. On appeal, respondent argues that the
| aw judge erred in sustaining the Adm nistrator's order as
there was insufficient evidence to establish the
al l egations.® Because we find, for the reasons that foll ow,
respondent’'s several contentions in this regard to be w thout
merit, we will deny his appeal and affirmthe | aw judge's
initial decision.

The Adm nistrator's order, which served as the conpl ai nt
inthis matter, alleges in pertinent part as foll ows:

"2. On May 29, 1988, you [respondent] acted as pilot in

command of civil aircraft N6042X, a Beech C 23 Sundowner

owned by another, on an instructional |ocal flight under

VFR in the vicinity of Meriden-Markham Airport, Meriden,

Connecti cut.

3. Throughout said flight, you provided instrunent
flight instruction to your student, a Private Pilot.

The law judge nodified the Administrator's order from a 120
day suspension to a 60 day suspension. The Adm nistrator has not
appeal ed the sanction nodification.

‘FAR section 91.9 provided at the time of the incident as
fol | ows:

"§ 91.9 Careless or reckl ess operation.

No person may operate an aircraft in a careless or reckless
manner so as to endanger the life or property of another."

‘The Administrator has filed a brief in reply.
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4. At approximately 1415 local time, civil aircraft
N6042X executed a go-around at Meriden- Mar kham Ai rport,
and while on clinbout | ost engi ne power.
5. Said | oss of power was due to fuel exhaustion.
6. Cvil aircraft N6042X then descended and inpacted a
tree and an occupi ed house approximately 1/2 mle off
the departure end of runway 36, resulting in serious
injuries to you, fatal injuries to the student, damage
to the house, and destruction of civil aircraft N6042X

7. Said flight was the first flight of the student in
an aircraft of this nmake and nodel .

8. Nevertheless, you allowed the student to conduct the
preflight al one.

9. Prior to takeoff on said flight, you failed to
verify the anmount of fuel on board.

10. Your operation of an aircraft in the manner and
under the circunstances descri bed above was carel ess so
as to endanger the lives and property of others."

On the day in question, respondent was serving as a
flight instructor on an instrunent instruction flight which
was schedul ed to | ast one hour. Respondent's student had
al ready pre-flighted the aircraft before respondent's
arrival. According to respondent, he al so checked the oi
and fuel quantities before they departed. Respondent further
clainms that he observed approximately 30 gallons of fuel [15
gal l ons each] in the two wing tanks, and that his
observations were confirmed by the fuel gauges. Because they
had spent about 20 mi nutes on the ground before take-off,
respondent decided to extend the one-hour |esson. Later,

when the student was having difficulty performng his final
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| andi ng, respondent again extended the | esson, by instructing
the student to execute a go-around.’® During the go-around,
the aircraft engine suffered a power |loss and the aircraft
crashed into a house near the airport.

According to an exam nation of the fuel records and
flight tickets, after its fuel tanks had been filled with
29.1 gallons.® According to the calcul ations of the
Adm nistrator's wtnesses, with a full tank in this
particular aircraft, which holds 59.8 gallons of fuel, 57.2
of them useable, a pilot should get slightly nore than 5
hours of flight tinme. The record establishes that subsequent
to the last re-fueling, the aircraft was operated 5.01 hours
(tachonmeter tinme) and 6.2 hours (Hobbs nmeter tine), including
respondent's operation. Hence, an FAA i nspector who
testified on behalf of the Adm nistrator concluded that the
aircraft engine power loss was in all likelihood due to fuel
exhaustion. The investigation did not reveal any other

Iikely causes for the engine failure.

*The flight lasted 1.9 hours according to the Hobbs neter.

°The pilot instructed the fueler to top off the aircraft.
Cenerally the aircraft was fueled at the end of each day up to 40
gallons of fuel, but apparently, it was not re-fueled the night
before respondent's flight.
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The determ nation of fuel exhaustion as the |ikely cause
of the crash is supported by evidence in the record. The FAA
i nspector who arrived on scene two hours after the accident
testified that when he checked the fuel tanks he found that
they were essentially enpty of fuel and that there were no
significant indications of |arge anounts of fuel on the
ground. Hi s observations are consistent with the testinony
of a firefighter who responded within three mnutes of the
crash. The firefighter testified that he neither snelled nor
saw fuel. He only ordered a foam|ine because it was
standard operating procedure to do so. Even though a Fire
Marshal | 's report of the incident later indicated that there
was fuel pouring out of the plane and covering the ground
around the aircraft, the firefighter testified that the
flowng streamwas in fact determned to be water flow ng
froma water faucet which had been broken when the pl ane
i npacted the house. Although anot her percipient witness, a
flight instructor who saw the aircraft crash, testified that
when he first arrived at the accident site he snelled a
di stinct odor of fuel, he also testified that he heard the
aircraft stop and saw a windmlling propeller, which further
support the conclusion that the | oss of engine power was due
to fuel exhaustion. Finally, the law judge inplicity
concluded, as a matter of credibility, that respondent coul d

not have seen 30 gallons of fuel, "even if" he did | ook.
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Respondent offers us no persuasive reason to disturb that
determ nation

Not wi t hst andi ng respondent's assertion that, for
pur poses of this appeal "[We can assune the engi ne | ost
power due to fuel starvation...." (Appeal Brief at 6), the
errors which he clains that the | aw judge made in sustaining
the Admnistrator's order ignore that fact, and are, in any
event, irrelevant to the finding of a violation of FAR
section 91.9. The |aw judge concl uded respondent was
careless in allowng the aircraft to take off with i nadequate
fuel, not in instructing the student to execute a go-around
wi th inadequate fuel. W agree. This finding would not be
af fected by whether the fuel gauges registered incorrectly
during the go-around when the tanks were nearly enpty. Nor
are the fuel -burn cal cul ati ons using tachonmeter tinmes rather
t han Hobbs nmeter tines necessarily inconsistent with the
t heory of fuel exhaustion as the cause of the crash. Using
ei ther cal cul ation, respondent's claimthat he observed 30
gal lons of fuel is belied. Using tachonmeter tines, the
aircraft woul d have consuned 34.25 gallons of fuel by the two
previous pilots; and using Hobbs tinmes, upon which the | aw
j udge pl aced reliance, the aircraft would have consunmed 41. 4
gallons by the two previous pilots. Subtracting the Hobbs
figure, on which the |aw judge relied, from57.2 gallons, the

maxi mum anount of usable fuel these tanks could hold, there
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was at nost 15.8 gallons of usable fuel left in the tanks,
not 30 gallons as respondent clains. The difference between
15.8 and 30 gallons of avail able fuel is obviously
significant, particularly in |light of respondent's decision
to extend the | esson by al nbst one hour. For these reasons,

we adopt the law judge's findings as our own.

ACCORDI NGLY, I T IS ORDERED THAT:
1. Respondent's appeal is denied;
2. The Admnistrator's order, as nodified by the |aw judge
with regard to sanction, and the initial decision and order
are affirnmed; and
3. The 60-day suspension of respondent's comercial and
flight instructor certificates shall begin 30 days after
service of this order.’
COUGHLI N, Acting Chairman, LAUBER, KOLSTAD, HART, and

HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

‘For purposes of this order, respondent nust physically
surrender his certificate to an appropriate representative of the
FAA pursuant to FAR 861. 19(f).



